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Navigating Employee Classifications: Exempt vs.    
Non-Exempt Employees
 by   Kathryne E. Baldwin, Esq. by 

Maintaining an accurate understanding of the laws 
applicable to exempt and non-exempt employees 
can prevent veterinary employers from making 

costly mistakes. If an employee is improperly characterized 
as exempt, an employer can be liable for making up 
any overdue overtime pay, together with pre- and post-
judgment interest on that amount, and even attorneys’ fees. 
In this edition of California Veterinarian, we will discuss the 
difference between exempt and non-exempt classifications, 
then apply those classifications to three types of employees 
common in the veterinary workplace: veterinarians, veterinary 
assistants, and registered veterinary technicians.

All California employers are held to two different employment 
standards with respect to these classifications: the federal 
standard set out in the Fair Labor Standards Act (FLSA) and 
the California requirements set out in various state statutes 
and regulations. Generally speaking, however, these two 
standards dovetail in this area of the law. If an employee is a 
non-exempt employee, then that person must be 
compensated by overtime pay in an amount equal to at least 
one-and-a-half times their standard rate of pay. However, if an 
employee falls into an exempt classification, the employer 
need not provide such overtime compensation. Under both 
the FLSA and California law, a person who is “employed in a 
bona fide executive, administrative, or professional capacity” 
falls into an exempt classification. Determining whether your 
employee fits into one of these categories will, in turn, 
determine whether or not you are required to compensate 
the employee with overtime pay.

A determination about the exemption status of an employee 
is made by doing a “fact-intensive inquiry” as to the duties 
and responsibilities of the employee. This means a court will 
look to the actual work performed by the employee, how 
much time is spent on each different job duty, and the 
realistic expectations of the job. Showing that the employee 
falls into one of the below exemptions is a burden that courts 
place on the employer, so maintaining clear and thorough 
records of an employee’s job duties is always prudent.

“Executive” Employees
An exempt employee who falls into the executive category is 
typically easy to identify. These are employees whose duties 
include management of the business, oversight of at least 
two other employees, the authority to hire and fire other 
employees, and the “customar[y] and regular[]” exercising of 
independent judgment in the way individual job duties are 

completed. Courts have found that a UPS “Center Manager,” 
a facility manager for a utility district, and managers of a 
recreational vehicle park were all exempt executive 
employees.

“Professional” Employees
Determining whether an employee falls into the professional 
category is also fairly straightforward. Employees are 
generally exempt as professionals when they hold a 
professional license (law, medicine, dentistry, optometry, 
architecture, engineering, teaching, or accounting) or are 
otherwise engaged in a “learned or artistic profession” that 
typically requires specialized instruction to perform. 
Examples of exempt professional employees have included 
registered dieticians, an unlicensed law clerk, and adult 
education teachers. 

“Administrative” Employees
The type of exemption that has historically been the source of 
the most litigation is the administrative exemption. For 
California veterinarians, the central question for these 
employees is whether their duties, which generally consist of 
office or non-manual work, are directly related to business or 
management policies. If the work is directly related to these 
policies, then the employee is exempt from overtime pay 
requirements; if not, an employer is responsible for overtime 
compensation. To think about it another way, administratively-
exempt employees are often contrasted with production 
employees. A production employee is one whose primary 
duty is producing the commodity the employing enterprise 
exists to produce, whether that is goods or services. 
Production employees are not exempt. In most cases, when a 
court finds an employer has improperly designated an 
employee as an administrative employee, that person is 
instead found to be a production employee. 

Licensed Veterinarians
Perhaps unsurprisingly, a veterinarian licensed in California 
will almost always qualify as an exempt employee. The 
heightened study requirements to become licensed, their 
pay scale, and the independent judgment required in the 
profession fits veterinarians squarely within the confines of 
the professional exemption. While it is always a good idea 
to consult with an employment attorney about your 
individual situation, it is a fairly safe assumption that 
licensed veterinarians do not need to be compensated at 
a heightened overtime rate.
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Veterinary Assistants
On the other end of the spectrum, 
veterinary assistants are limited to basic 
tasks when it comes to treating animals. 
Whereas registered veterinary technicians 
(discussed below) are permitted to provide 
nursing or first aid services to patients, 
veterinary assistants are precluded from 
administering such care. Initially, then, it is 
clear that these employees are neither 
executives nor professionals. Because 
these employees are unlicensed and do 
not require any type of formal training or 
education, the only exemption for which 
they may be eligible is the administrative 
exemption. However, that designation is 
also unlikely given the tasks typically 
assigned to veterinary assistants. 
Remember, to be exempt as an 
administrative employee, the employee’s 
tasks must relate to the “management 
policies or general business operations” of 
the office, rather than the simple provision 
of services. Veterinary assistants may 
provide services to patients and clients—
even services that are crucial—and are still 
unlikely to be exempt employees. While 
such tasks as walking patients to and from 
examination rooms, helping hold or 
distract a nervous patient, and sterilizing 
treatment areas are important elements of 
veterinary service, those tasks are 
performed only as instructed or supervised 
by a veterinarian, and are unrelated to the 
clinic’s overarching business or 
management operations.

Registered Veterinary Technicians
For the same reasons discussed above, 
RVTs cannot be classified as executive or 
professional. Once again, the discussion 
centers around whether or not RVTs qualify 
as administrative employees. 

The case for RVTs to qualify as 
administratively-exempt is much stronger 
than it is for veterinary assistants. While the 
activities of a veterinary assistant are 
heavily scripted, the duties of an RVT are 
less routine, and often include duties that 
are critical to a veterinary clinic’s 
operations. Typically, RVTs observe the 
condition and behavior of patients, 
provide support services to a licensed 
veterinarian performing exams or 
procedures, and provide nursing or first 
aid services to patients. Unlike veterinary 
assistants, RVTs may legally perform these 
additional tasks. As a result, RVTs usually 
have the more direct impact on 
overarching business operations that is 
necessary to qualify for the administrative 
exemption. Additionally, RVTs have more 
flexibility with respect to the manner in 
which they perform their job requirements. 
While this flexibility is unlikely to rise to the 
level of “independent judgment” to 
qualify for exemption in the professional 
class, something as simple as determining 
the order in which treatments are 
performed may be enough to push RVTs 
into the exempted administrative category. 
At the very least, this flexibility creates a 
question that concerned individual 
employers should take up with their legal 
counsel.

It is important to remember that, 
regardless of job title, a court will 
determine the exempt status of an 
employee only after a fact-intensive inquiry 
into their job duties. Each employee will 
be analyzed individually and the individual 
circumstances of that employee will be 
considered. Employers should carefully 
analyze each employee’s status with their 
employment counsel.
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